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< Abstract >

Private Secondary Market Platforms for Non-reporting
Corporations' Equities in the US and their Implications

A vibrant venture capital market requires well-functioning
exit routes, especially IPO and Mé&A, the two main routes.
There is a growing demand for an alternative exit channel
because IPOs require more time and the M&A market in Korea
is not mature yet. Private secondary market platforms in the
venture capital cycle not only provide alternative exit routes,
but they also have a positive spillover effect on the overall
venture ecosystem. They alleviate the lack of information and
information asymmetry and provide liquidity to angel investors,
current and former startup employees, and entrepreneurs, and

ultimately create a positive externality for the IPO market.

The secondary market in Korea is less regulated, compared
to that in the US, from the perspective of securities distribution
as there are no requirements on the holding period and
information  disclosure. However, OTC secondary market
transactions in Korea are subdued due to a narrow
interpretation of the definitions of and transactions in the
exchange in the Financial Investment Services and Capital

Markets Act (FSCMA).
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SecondMarket and SharesPost are two representative private
secondary market platforms in the US. As registered
broker-dealers, they have IT systems for private securities

transactions within the US securities regulations.

SecondMarket and SharesPost have effective customized
liquidity programs that alleviate information asymmetry through
encryption technology and non-disclosure agreements with
program participants, which provides an important example for
addressing information asymmetry, a major hindrance in the
Korean OTC secondary market. In addition, the primary capital
raising programs of SecondMarket and SharePost are important
developments since a private company can raise capital without
an IPO while remaining private. Such programs are supported
by the JOBS Act's deregulation of private companies in the
number of registered shareholders and allowance of general

solicitation.

Because of the FSCMA, there is no private secondary market
platform within the regulatory system in Korea. The securities
regulations keep securities companies away from OTC securities
intermediation, and several private companies provide bulletin
boards for securities transaction information. These private
bulletin boards are regarded as an illegal trading facility and

securities intermediation.
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The main hurdles for the OTC secondary market for private
companies’ stocks in Korea are summarized as: (1) restrictions
on OTC transaction methods, (2) restrictions on public offering,
(3) prohibition of illegal market opening, and (4) prohibition of
internalization. Presently, K-OTC is the only legal organized
OTC market, and deregulation is essential for diverse and
vibrant private secondary market platforms such as those in the

US.

This report suggests the following regulatory changes. First,
regulations of OTC secondary markets need to be separated into
those for non-listed public companies and those for non-listed
private companies. Second, private secondary market platforms
should be diversified and allow securities companies to run the
platforms. Third, internalization should be permitted so that
securities companies can provide the intermediary function.
Fourth, measures for investor protection should be strengthened,
including ex ante measures such as risk notices and disclosure
requirement, and ex post measures to prevent current illegal
transactions in the OTC market. Finally, the mechanical 50
person criteria for dividing public offering and private
placement, as well as the requirement to be individual
professional investors, need be relaxed so that individual

investors can be more easily classified as professional investors.
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=
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AAE FAL
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4 EARA] G RAA NEAFA FEAG E B2

S WA A
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PN o
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O w=te] 3% A 208 ARE F24 2 CB, BWe} 28 #lx7]|age]
HagAks Aty 98 S48 75 S A F(secondary market
platform)o] 5§ AfFAzte] FAERH o= 27| A2

mlm

ruﬂ of

(] Millennium Technology Value Partners!?)+= 20081% E.31X413)
3, ¢EZHZS £33 wxAdg kel AF ARE W)
Aol lolA A HH D (new frontiers)o] 2k A 9
— A WA LPAZ(limited partnership interests)ol| 7+ %}

stFoY, FEEAEY o= 3 A FAZ A3

FEZYEY SHL F/1HQ IFAZ(exit route) S AFFO

24 24 dojAe e EA e A Aviy Alw
F

T3 FEEHEFS HATIHEY A=EXAES &2 T e, B
o 2824 AL (capital structure)e] AAE 7HsA &

— REZRTAN AdHE A0 BAHAE T2 5d-68 HE
o] AA7IGolm, ARFE 102 e A 5012 Alo]9)

12) Millennium Technology Value Partners= BlF7/NF2] F5ZAES 53l
& Robe] MFAFA EAsE AR T4
13) ©] E31A4 = Dan Burstein®} Sam Schwerin®ll &3 2= a1, 1 AlE2
Inside the Growing Secondary Market for Venture Capital Assets®



38 W) WA REZIAE ALY AN

O A d ¢ iz 2E At vlais4 o FeEdF
2+ (secondary market industry)ell AEA =

o} T 3ALE SecondMarketl4) 3} SharesPostE & 4 U2

o, HF7R T2 fEol &t A

FZ WA Aol S8t jlon, WAL, AT}

2 WA ZA7E ol Aol Fosta A

— SecondMarket¥} SharesPostv= $&38l= Hl9} o] w|=eo ZH
A HFE] WelA SAAY N 7 28 ecosystems TR

s W 29e 2F

&

A

O wZele M3AFHY §5 s 33 FAMe 4
= 3

1% o
e FEEAERE SAsH, ol sdut S5 FAREI

+ K-OTC(Korea over-the-counter) ¢} frAslthal & 4 5

do

ol
o

— Vg dEAY W (IAEH FEEAEORE OIC
Markets¢} FINRA (Financial Industry Regulatory Authority)7} <&
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<38 1-2> 20124 M ez EAM

INDUSTRY BREAKDOWN

BY TOTAL TRANSACTION SIZE

eCommerce
6.7% Education
Mobile/Wireless - 2.7%
4.2%
Consumer Web

& Social Media

17.7%
Consumer

Electronics Financial Services

26.4% 1.3%
Software Gaming
33.9% ~_ 7-2%

As of December 31, 2012
Source: SecondMarket
Please note: all mumbers have been rounded to the nearest tenth of a percent. Some graphs may not add up to 100%
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Transportation: 3% Advernsmg 6%

.

\ Enterprise Software: 14%

Software: 15% Analytlcslslg Data: 8%

Clean Technology: 4%
Consumer Electronics: 2%

Security: 7% —— Consumer Web: 4%

E-Commerce: 4%
Music: 3% -/

Legal: 1% T~ Education: 3%

Hosting/Storage: 7%

Hospitality/Travel: 2%
Healthcare/Biotech: 5%

/N

Games: 3% Finance/Payments: 8%
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0339 284 A5cde dudos 43 Je A5YTE P8
3

= l__-‘__‘
o (distribution) & HXoz2 FAS HE5L 4§

— @ 299 B9 Bdse] BAAL gk Fob Ee RS
A

— (@) ol9} 2L Ao ARPHow Fol wE

— (@) ol9} 22 A9 <4 (undertaking)oll HTHHAHOo = Fg

pan=3 4 (A2 Aadt #A1135)20)
— AU TYALS TYIAE At L EjALe] dEAH)
EE FEAE sl dE A =, AW BARY (affiliate) = E3H3122)

21) Q19 g Ekegelel] tigk Agojel #eF dEe they Zth The term
“underwriter” means any person who has purchased from an issuer with
a view to, or offers or sells for an issuer in connection with, the
distribution of any security, or participates or has a direct or indirect
participation in any such undertaking, or participates or has a
participation in the direct or indirect underwriting of any such
undertaking; but such term shall not include a person whose interest is
limited to a commission from an underwriter or dealer not in excess of
the usual and customary distributors or sellers commission. As used in
this paragraph the term “issuer” shall include, in addition to an issuer,
any person directly or indirectly controlling or controlled by the issuer,
or any person under direct or indirect common control with the issuer

22) AMBAAE Bl AL ApAY AN £ e A Qe A
wain, AujFF, o)4l, AL Sl oldl A
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- 9 ASo FABHAA BHRFAA b EH

TR W77k of3Ho}e) Rule 144 7F)

h s [s) =3
SHoE vso F9E Y 1 A9E AAE LR £= e
S Aste Fd 2R AR - wES sk A TE(HIE 1%
2127 Fx)

underwriting)
— (2 1 99 AF e dFE A5 fle AF O AR
= A5 AS W&oz st Ags AZdse

stand-by underwriting

~

2) & X (public offering)

olN
.
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f
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£ BANAN “Axz2 2L Hold £ = =
ZH 5 R o HAEERA U “AR 3t H2A70] g F

AR 1901 glE ASlE FRE 84 7FeD)

— 5, Hopel gel TAR F7} ohieh @y
[e)

23) SEC v. Ralston Purina Co., 346 U.S. 119 (1953); SEC v. Continental
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Fol= AFRE 4

O (RFEAPEH) AHEAGHS FRE= 8o il 233 wjEolegt=
&5 ARESlM, 5021 o]e] FApxpel] tigh Hoke] dAf(RY) T
= =Y Hofolu}h wig Aok AFME) Al TRE EAHIE 73
2 9%}

— Ok 5081 2HY Al AZTEeE Aaabe 5091004 A2 H

3) A}E (private placement)

(133 SHAHG Al T REg 3Hd°}xl ge AL s orlst
A4z A23), APREEQIAY] ofF= Rule 144, Regulation D2}
e ol Y5 Adx aF 259 aﬂ@,oﬂ w2t g3
— 33d FURL AR Pt Agole A5z we FdAN

A (registration statement) A& <] F-7} WA E
o SHUANIA AZFF7F HAHE AFGHEAFEAM T, F7]EAY
T 5% #Zo] WAl

O (RAHEAIAH) AHRZAZHY AARE =y g2 2z deEs 5
Ao HSo s HoFs AfRe A=EZA B sfFetA F=
s ou|(A9=x A8
Tobacco Co., 463 F2d 137 (5th Cir. 1972); Doran v. Petrolem

Management Corp., 545 F.2d 893 (5th Cir. 1977)
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4) Regulation D¢] Rule 506: #321¢] A2 23] 874

[] Regulation D¢] Rule 506
o wRAG s

62 A A4x a¥F 259 WE AR o7
I 18l SEC7F A|H ek 73224 Rule 506°]

A AR ads wEske Afddle 2ER

7} 4

— 23 Y Rule 5065 WHEA|7]1A] Edthal ZulE FE7} H&
2 olym, thA] Al4x aF 259 WE AR AT 7HE24)

— Regulation Doll &3+ AR EE}-S Rule 506 2]ol% 504 2 505
Ao waPFdo] tigk Ag 5ol U+

[ Rule 506(b)ol ©1&F AMR 71Fe o3 2+
— Tl B3 AT S
— FAA7F A EF A A accredited investor)Ql 7 1 ol A
o] Akl sl
— FAA7F AFEFALA] A B f-F A A (sophisticated  investor) Q1w ]
1 7k 3591 o]shl A-g-ollvt AbRel ST
521 AHY Al 35912 Aokel Aol oyt AR SdS v

G A AFoR P

rr

|
o8

[ Rule 506°] ©Js AtR7} H A-5ol= Hwuli(resale)= =A™, JOBS
H2)e] wel F7hE Rule 506(c)= /04 AHoFe] P -f(general
solicitation) 2] &8 5 TS Hu 9343

24) WEbA] Rule 5062 BIHIEFE] T A 17 (non-exclusive safe harbor)$!
25) The Jumpstart Our Business Startups Act of 5 April 2012
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R R o o e e
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5) A& F A A} (accredited investor)
[] Regulation D] Rule 501(a)

3
2

=8 2434, FUA=A7

— (718 FAAEYH  Section  202(a)(22)°l

Ujo
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(Business Development Company)
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6) Rule 1449 <3 Aoz

(] Rule 1449 HZ& 33d
oJum)e] QlFlo] ofd -

T2 A5E 4

o) 29 v 29

— Rule 1445 YREAA g Bl FA FEHo| AW, |
549 ZRolM HY Rule 145 AQET - AWEA] B
7} AuEAAeA B E & 5 dE 20 4 A

4249 38 A5 SPsn
e 9FH7] WEd B8 SH Aszel

— o]¢ o)A Rule 144= 53 ATFEH - A F00)9] Foy
Aol o] g vl e oleka 3

O A e Agsdad Ausdd et 2™, Avsae] 4%
U Ol 714 ade] Hadt
— (1) &3Ylol #Sk T F/NA E(current public information)<]
sde BHA7IkE =3, ) = A 4) v
=5, (5) A8HE Wix=e A
o (1) Mi=Rle HfgF2e] 34d FAAYE wE HiIApt
obd FJAte] FH(F, HlE/NFA) AF 34d SEAYR A o
£ Rule 15c2-11°14 FAS= FR(EA Jd848 AFAHRE
oJm)E AlFsiof 27)
26) AulSAL 3AFe] Al B A A (affiliate) 7} K A+5h=

A2 o
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c @ 2VASAZRY 1Y 1Y BH Aol uEaz
ol g Bujg @ 5 glom, uEAFEAe A9 12490] 4
Balefo} Rule 1440] We Av)7} V5

. @) BAAN HALe ML L B B
g Ao HuA mE AuAd o8 FAsE Bery &

kel

Fol TREE 1% WA Mie7} 7

o} m—sg o) o] HLg{]}J@-}

27) Rule 15c2-11(a)(5)lIA] 1 83ste BR8-S T 2

(i) The exact name of the issuer and its predecessor (if any);

(ii) The address of its principal executive offices;

(iii) The state of incorporation, if it is a corporation;

(iv) The exact title and class of the security;

(v) The par or stated value of the security;

(vi) The number of shares or total amount of the securities outstanding
as of the end of the issuer’s most recent fiscal year;

(vii) The name and address of the transfer agent;

(viii)The nature of the issuer’s business;

(ix) The nature of products or services offered;

(x) The nature and extent of the issuer’s facilities;

(xi) The name of the chief executive officer and members of the board
of directors;

(xii) The issuer’s most recent balance sheet and profit and loss and
retained earnings statements;

(xiii) Similar financial information for such part of the 2 preceding
fiscal years as the issuer or its predecessor has been in existence;

(xiv) Whether the broker or dealer or any associated person is affiliated,
directly or indirectly with the issuer; and
(xvi) Whether the quotation is being submitted or published
directly or indirectly on behalf of the issuer, or any director,
officer or any person, directly or indirectly the beneficial owner of
more than 10 percent of the outstanding units or shares of any
equity security of the issuer, and, if so, the name of such person,
and the basis for any exemption under the federal securities laws
for any sales of such securities on behalf of such person.
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+ (5) Rule 144°] we} W= Aoz g8 FHe] Fako] 3719
B 500058 ZFaAL £ BAgle] MEF o] suy
g 278 B9 SECO] Form 144e] €3 AT} 91e

O 52 AwMi#3AA7E Bfshe vladrte] AulsdEe HE 3704
Bl A vlxsF A3 a70F A3 Rule 1449 23 WA S
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o] A3 2 1S FTFHYL AF HElo] ofd F
7} 7

Zof w2t A A

Z
— WEFA Section 4(1%)°l &gt WA|e] 74-5-ol

P9l = Delvh opolok sv, FAH Fokel AfE FAW

28) Ackerberg v. Johnson, 892F.2d 1328, 1335 n.6 (8th Cir. 1989); Hicks
(2012), §§ 9.119-129; Securities Act Release No. 6188 (Feb. 1, 1980);
Securities Act Release No. 8869 (Dec. 6, 2007) #=
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