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(k) 4 =9 Fakay =94 A4 =4
2005 4 166 4 166 0 0 0 0
2006 11 4915 1 4915 0 0 0 0
2007 16 3,960 16 3,960 0 0 0 0
2008 18 6,661 17 5916 1 745 0 0
2009 43 5,548 38 4922 5 626 0 0
2010 26 6,394 20 4,268 6 2,126 0 0
2011 18 3,169 15 2,630 3 539 0 0
2012 32 13,572 19 3,515 13 10,057 0 0
2013 42 | 460806 | 32 5,096 9 46,105 1 409,605
2014 2 | 56334 | 31 3,882 11 52,452 0 0
2015 35 19,183 22 7,550 12 10,409 1 1,224
2016 51 37,140 43 8,979 8 28,161 0 0
2017 26 16,896 21 6,083 5 10,813 0 0
2018 33 41,210 23 3,665 7 37,340 3 205
2019 29 28,008 24 24,073 5 3,935 0 0
2020 14| 43044 8 4,161 6 38,883 0 0
2021 12 10,287 6 5,557 6 4730 0 0
2022 14 6,891 8 809 6 6,082 0 0
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<HE IV-1> A2 XS
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A g4 2 5 1 - 2
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Abstract

Unfairtradingis a financial crime that causes financial damage to many investors
and undermines confidence in our capital markets. In South Korea, the Financial In-
vestment Services and Capital Markets Act regulates unfair trade, and efforts have
been made to improve the system in response to increasingly sophisticated unfair
trade practices. However, despite the steady efforts of supervisory authorities, unfair
trade schemes continue to evolve, becoming increasingly organized and sophisticat-
ed. The number of illegal activities that are difficult to detect using existing methods
is growing, and the difficulty of proving unfair trade has made it difficult to effectively

prevent, detect, investigate, and enforce it.

To address these issues, a number of legal changes were made in 2023. First, the
Financial Investment Services and Capital Markets Act was amended to create penal-
ty surcharges for three types of unfair transactions, codify the method of calculating
unjust enrichment, and introduce a system to reduce sanctions for self-reporters. In
addition, on September 21, 2023, the Financial Services Commission, the Ministry
of Justice, the Seoul Southern District Prosecutors' Office, the Financial Supervisory
Service, and the Korea Exchange jointly announced a plan to improve overall market
monitoring and investigation and the sanction system for unfair transactions in the

capital market.

Asvarious regulations on unfair trade are being introduced and newly discussed,
itis necessary to exam how the system improvement plan can play a role in prevent-
ing unfair trade and protecting investors, as well as what needs to be improved. This

report compares the cases in the United States, which has a well-developed capital
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market, and Japan, which has a similar legal system to Korea, to examine whether it
is an appropriate way to quickly detect and punish unfair traders and protect inves-

tors who have been harmed by them.

First, the investigation system for unfair trading needs to be streamlined. Beyond
collaboration and information sharing, it is important to resolve the issue of over-
lapping investigative and decision-making bodies by establishing a clear division of
roles between agencies. In addition, investigative powers such as the right to inspect
communications and the right to compulsory investigation should be strengthened
to ensure prompt and efficient investigations. Second, with the introduction of the
penalty surcharge system, it is necessary to design a system for rational operation.
By establishing objective criteria to distinguish between criminal penalties and fines,
taking into account the legal nature of the fines and their compatibility with other
laws, it is necessary to achieve the purpose of introducing a fine system with prompt

monetary sanctions.

Third, it is necessary to improve the efficiency of detecting unfair traders by
encouraging the whistleblower program and the cooperation program. The whis-
tleblower awards funded by penalty surcharges, a limit on rewards based on contri-
butions, sanctions for false reports, and measures to protect public interest reporters
should be specifically designed. In the case of the cooperation program, it is neces-
sary to list the factors to be considered in determining the reduction in sanctions but
to refine them by referring to the SEC rules, or to quantify the criteria for judging the
cooperator based on the timing of the report, the specificity of the report, the degree
of cooperation with the investigation, the statements of accomplices, the unfair gain
of the cooperator, the preemptive provision of data, timeliness, and the status of the
reporter. Finally, measures should be put in place to provide redress for ordinary
investors. To this end, the Securities-related Class Action Act should be improved,
and information, such as judgments should be provided to victims so that they can
receive appropriate damages. Furthermore, in the case of unfair trade, as in the case
of fraud, it is appropriate to make the recovery of victims’ damages (settlement) a

special extenuating circumstances in sentencing to provide an incentive for perpe-
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Abstract

trators to compensate victims as a matter of criminal policy.

These comprehensive efforts to improve the system are expected to increase the

credibility of our capital markets and contribute to the protection of investors.
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