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59193]” (special litigation committee)2)E A X]st] FF9] AL F

22) dtdolF Py Y772 (Court of Chancery Rules) 23.1%.

23) A& 9, OFFEHH TP FAARZ AFH ojAbEo] o]AL3 oA
s ARl AW Aoz ojAkslE Aujstal e B, @0
ALE] e gt ZEl Agel 344 ol BAE A= A O
AZE FAgdflel thete] Wuis] Abdol Al&skA] v S B
348 & 7 Utk

24) SHLFSA3e FRUgLde] S "t ol &2%S o

o AHEE HEEY] flste] 1970 ) Fbel A Axolnt. SHAE
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Asirt ddd ez FE} YEE 2, aga O Fdudol
3|Ate] olefel Hufgh FAFT Wewd 231 HE 45, AL
BRRAEE T oA e dEe I FE o|¥F Zoeg AT 1 qf

aA F Mg =
g Agolle, 4%

o 250l AQAA BHAE FANATFE Roln, B4 olale
ps

7
Gl st ol AH JHdske AL nigAskA dv= Aot

19709 ) o] SolNRARE A 710

%3
_ZI"_ZI"OH}HE E%O] %]’;}-' _‘lai]/‘lv U]%Oﬂ/ﬂE “75]

" %
ot WolzXu FFUEise EE 5o o 9 HERE

i

® Aronson 7%

FrURad TAFAEHF Ad WA A Rolol & H= dehg ol

o] #A3d AronsonAlzi2d)olt}. o] ALHOA AE®E FFUE

T 278t AXIES &9 “Aronson”|E” o2} st=Hl, o] A9
A

NeE A4Hrd o3 2

25) Aronson v. Lewis, 473 A. 2d 805 (Del. 1984)



Meyer Paking SystemA}e] =21 931 Lewisw= MeyerAle} FAFS]
oJAbg] 9 AR] 10919 olAtEE AUE AFE AVIsith 2
o, BALe] Agatoln o|Alolal, 3l 47%] FA& AR/ HuBFGF
@912 Finkr}h 9308) olAHLE

i MeyerAts}t Finkebel A, & H3g Kok oS Algdte g
Ak BIAEAGS FAMNAT dae Irte] EIE =
o] ANE Meyerhel olAls)7h £el@ Wl chehed £aHHe B
Aok o™, dae ALFFazddd wet ojaksle] HA HTskA &

[«

1Y Ee) vE ALSEEY, T ol FEA oAHIE Finkst 4dgos
AWsa 97) B ALBTE ok ART Aol ERAEE, 19
§ AxATFE To(futile)shy] WEoletm Fgstdch ool s, o4
Bt g A0 ALYTRAL F4aA BT oz Aol
25791052 Ak

w Aol deslol Wde AxgTand Arel gol FYwa
o 95e 1 JFo gtk Y, FIBH Ao BE oA}
o A%ol ﬂ]okﬂ AFHoz AgHE Aol okl AT B
¥ S gaca BUstdt o4 598 A9 ted 208 W
© 358 von,

@ olAt3] 9] Atz FAE Al ol BAYE 1 FHI A
(disinterested and independent)ol] Jti= AR
@ o|AbEe] HI3 I A (proper business judgment)e]] <]s}<]
AR S stAthe AMEel a4 o] (resonable doubt) 71 A
e TAH Ade At AAEH BaE 4
U Lk oldi T 24T ol szt delsiol Atk
AR S dShe Afolle dEade e H&o] HiAlHERE o]ALS]
o] A& F7F dAET shTh



gl
o] AGdAFES T o QYIS FY(gross negligence)E 7HA3L @F
23 AR 23l (on an informed basis), @S] Z(in good faith) T
97 e Ha9 oloe 98] Bohe HAT A¥e AT
TS Wik Ao HAe APHAAE wiAd e 2E8S HES-

ol# gt BIATAHF oAt Fo| o (duty of care)o] FAC T
ste] wele AR TAZE dda #|AEka k. &, 7&F Hagde

&

o)

=
Casey v. Woodruff AbdsZAol| A, Helo] FFAde] EA7F ok &
o ORlE AMA FR-E teldte £ xdska dokar &
Aok oz, FFNLE o FFE sl FFATe] HH o3 H

58 4% 5 Ackn BASD 2ok

1991d Levine v. Smith AFAo| A= ¢ 9] Aronson 7|22 Az &<l
SERAARE AA WEM = e Atol7) vk A Ve s A EY
ohet P

GM(General Motors)At= dF 2 GMALS] F24& di7lZ 19843
Perrote] EDSAFS g shitt. -‘lﬂ%ur TSl FAY L s
Zto| A o] FolA &AL, GMA]’A AEAL o]5 Wx|5l7] $8l Perrot
o] ARL wiglale] ¢Ad FFeknA sk =3, GMAL o|AL3] 9
ek QASE R FA)7) Perots] F4E YT 18 GMALY

FolA wiAE A} GMAL ZFZel g vids A2 3 52 W

2 st Aoke AT, FoAE oF WRANR FAFA.

a3#y, GMARS] 591 Levine2 GMALS] o] AL2] ¢} Perotito] o] 72|
I E aHske AxHTE oM sidley, & oA = ol AR
STk oo A WMol A FRUELEE A7ISEA GMAL ol

lo Oﬁ r-\—t

26) Van Gorkom A}, Hanson Trust PLC v. ML SCM Acauisition Inc., 791
F. 2d 264, 2d Cir. 1986.
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3] AA sl AdHTe d2s HEAe tEva 3T

o] AlAdA deldolF tiHde MH Aronson7]%< A8y
ot =, oA g AL FkErE A AFA o] ©](financial interest)S X 7
U =

#“d (independence) ] QO%QHUF Te gPd Fo(due care)E
S7 @ AtlE A2FT RS HEz AxFFad] ©A

A, £2FAAE SHATIE oALSY AL BIATY dH o 9
sto] Rowt=tia Btk A9ade] 93 HEHAE fsMe 7
3 Aol AAA” (soundness of the challenged transaction)ol] of )<
AR AT & dod F s AR AMEE AFsof dthn

AA, detgo]F e o] AFA A= 99 Aronson7|FHE &

, FFUELAEFY ALFFodH FHEEY ALHF A (demand -
refused situation)®} A 47 5+ #| (demand-excused situation)E &3}
Ak a2k}, FF9] olAtslo] tiE AL Fe AFHHOE o] 9]
ket olaj#AZE fIAY FHAC dve AS FAFOE AT
AolBR, AFHAE FTAXTIIE olAMSY AR BduTEY dHd
Seled mEE wiva WA,
SRER e ERRE

o ouE Yol FFUELES AVISE ATl Frhshan.

Axl, )te) GiREe] T os WeislolFe) ALRFRAL T
Stk sikstd, olAksle] AL AL U@ FF TA Ak

B AZAT A RO B3, oHS AAAT At AEE
A% Az Hlge] gol AavEE ALle] 9%

2oy, ALIE ©2e
< & 58S dA Xsddh 19959 @A AA FIAPH ] oF 15%1t0]



30 v -do FFRUAELEFAE EILH 2 2 A

@ Zapata 7]+

A0 2 HEHAOLT AR Lol Aol FRA) 23
Fe wol sk ool ALITE S AL, FFE oA
IS ES QAT BoF HY| wiEd, die OM}ﬁOﬂ ALHTE
SFA| FaiA “A|AAFEF-2](demand futile)” o]gh= o]FZ AFH HA

Azl H Ak old] tiste, 75 oAy olsfjHAIZt fle ol
AR A e BHASLYIE AXEY T YR FdE T
F4E AESH stk aElste, Hiolart ALHFHAY A
TFAAANA sjisttgts, Ae SEALELE Y LAFTEAT 2
Aste] LZpsiAA S & & A HAS
HAEL A3 FFUELE FF ol B3 Fddol ojA 9
ghelo] AL &9 “Zapata/‘}ﬂ” By A 1 dde] #g TIEs vt
dstah Abd e as oE3 2o
1970'd Zapatarbe] o]Ab3]= oAl B dolAl 159 12152, 53]
EEPNE = e FANFAGAS FAsAnt o] AHAY PArY
2 Hol Zapatarls 159 25982 2309H9] AALE FIlu|4E A
gt olatE 7t FEFAA WL FUNEFAIE S FAIE AVIEF
TE gosta, SAld A9 A PALES AFPAILET FA AA
st ol IMHFEAl Mol AYE HAFOoEA mfufjao] o5
S zHFgo N A AWASHERE AR 1A e <
1, AR o2 JAbs WA RS Al S
A B FLEY HAEY E;E AA HU o]l Zapatarle

B -lN
{0

3

s

l

27) dWtAl A} TR AS A FEZ+ Fla. Stat. Ann. 607.07041(2); Ga. Code
Ann. 14-2-742 ; Mich. Comp. Laws 450.1493a(a); Miss. Code Ann.
79-4-7.42; Mont. Code Ann. 35-1-543; Va. Code Ann. 13.1-672.1B; Wis.
Stat. Ann. 180.0742 5] it}

28) Zapata Corp. v. Maldonado, 430 A. 2d 779(Del. 1981).
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<3
a¥2 §IRkek Zlolg} FAsto], o]AkRl Flynn 55 g sfo F

EaEE AR diies oJAbEo] FiF %%;ﬁ;o]/ﬂ %3171 W—E‘
o AAHF7F F9g(demand futile)S FA3tth oo thall, Zapata
Abe] o]AL3] = 919 V\]’ﬁlﬁxoﬂr ol &A [ oAlES FAHYUSE
3} Holl thste] AF2tst

Ie= g A ﬁ\_%-_ﬁLZﬂ«] /&V\}Oﬂ Ao AeAdLH Y HES F3
of &9 264 7]F” (two-step test)S A A5}

187194 Hde SELEALI ] S04, SELENL3Y 5
o AaATel B 2AMY AN, 3 =AY D8] 2H 9 e
Z7F HY=A ARE AR g olHd aaxse] A v
A Rd2 Fds —%—@511] getal Adsigit. agEs, ded
Aronson 7]#EdM= ALl FF7F o|AkE Y] HYAe Ho T2 A4
ek S Yol ARoLh FULEANAD ASAE 92AY
Ags|o] AL 9193 =

28 A= 4 1"474]

7]’% %% ar ]jdzjll 7 O -1 X
214 29 5 FrUiLsdd #dE Avess Aekstd 24 d
o I g2 HYS HEEA 2 FJF FH(matters of law and



32 v -do FFRUHELFAE EILH 2 2 A

public policy)e] tiale] 5¥g nlE a1/ @tk 2hd|, 28 AME
HAL FJake] dAolvt o|xk3] Y JAFo A7t ofet M 229
242161 74 9 Fh(its own independent business judgment)S- s} ok
ol k) iy, 5EAaE9 e AU 5] A olatg &
gl =ZolAE AuHog FHrlsls AL ojy$ dolgtm Ko}, I
Mt AAE AAE W Warel EAH WE) 2 B
(merits of litigation) A= A5 GAA7}F ofEl o] oo 317] o
Folghe Aot

FUEAFHS L83 Joy v. NorthA300| A vt #2437 ¥

(o

K

2 AL olE| e Zapata HA] HAE AE3te] Hde] ZAHoT 1
Ao o8 At ARE ATt k. shARE et
o]Fg} o] Fo)A ARNMY PEE A dx L2A T FF
xade] F3o] Jal ke FAF ool dAst=A 9 ARE L%
o8 FH5o| JHEE 3B A (net return), FLI AAHE LAEAELL
2 Q% dAo o3t g, T Aol delRo Rz Qg IAL
o] d4ole] o HIFo Addtte Y-S HsIAT

h w&F dHde 4%

WetglolF el BEsfs 99 H4F oS Auerbach A7

A APANE SREA8S B, SHeEALDS 2el 3
94 W FEAC AT, o)Akl Aol el Wel Ay
o] 94 Fevim AT of A AN et dest wh.

o

4

29) Kaplan v. Wyatt, 484 A. 2d 501(Del. Ch. 1984) ; Zapata Corp. v.
Maldonado, 430 A. 2d 779, 788-89(Del. 1981) ¥t olue} At A2-3]

T FAHYEE FY3ti(Joy v. North, 692F.2d 880, 2d Cir. 1982).
30) 692 F. 2d 880(2d Cir. 1982).
31) Auerbach v. Bennett, 393 N.E. 2d 994, 1002-03, N.Y. 1979.
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General Telephone & ElectronicsA}e] %1 Auerbachw= &AL} 9
ZAANe] jstel oF 11008 @ ol 4e FAAFOE AFHAGT
A g el oAb B SIAIZALRI e Histe] FFUHEALSS AT|SHAT o]

g

of A olAgle] THAQ 39S AslolAlER BWASAANE T
ok § A oAIZRE go FRYRALF] BE AU
g, SPAFAANE AN oA FFE AAH olofe de
Uol glov, FRYELF] A4 W FFo] Mo oe wHThe

g2 Wtk ool met olAksle Wm olAbEe] W 27HE A
sheint.

w47 wEHde dedolF uaes ge Jeuge 5999
9 mYAs 2 Ay 2 AYgos BASHAt AL L5
240l WE, #2, A, AR, AT 21 A GREe HAelN ¥
ANEL A3 ol $H T YE B BE FPUS vunBatel 39

.L]-Q—E7H014 ‘dX]A H—]_A Lﬂoﬂi

olEitty 3lgth. a8]dled, EWAELYse AR Ut AR A

2 A Aljudicial inquiry)E 3=

& YoM E, BHoE AY
3]

72, AxFF7t SELEAYs
o
=

2 1 gdvhs R, 2A gelsgel o) s
PFHA FATE A 5 o= HuE AFstelor Intw gk v,
QoA TaW SRaFAQe] AR tetel 1 B



TS WA 5 o sanh SEasa8) osluAt gt
FUAL AR P UL A S IR A
Ewssgdsle 4L Mol 5ol anE Ao % WAde
e R R P
W, SHasAdsdA Brte] tio] B olxbe] WS 1 AW
e =fqel A4 delNE Wele] Aol B et
o shsinh

(th ALLe) 1%

HAEs AXFE, detgolF dHIL LevineAl Ao A F39 o]ALF
o 3 ArQTE AFHoZ o|AL3 e Fulgr) ols|BA I AV
XA R Q8% AolBngE, AFHAE TAA
Bawae] Ao ozt R E vrethal WA
Foll= olAk3]el A1 skA] ol star uiE o
= Aol ST ole &FAAY dHY
SEA] ofste] ofe] tigk Hlo] dojntth
A8l 7] 915k 19899 /A E EHIIAPH(MBCA) 7423

HEEA] o]ALElof] ALQTE IEF 0}95\

Zo] “UubA| AT 27”7 (universal demand requirement)o]t}.

LTE sl oA SHE VIt e FF FAb
FH7F e BFode deo|th32)

AL®)E RRSAPEY AR ALAHF TS Fstete ALHF

3) Erelth 270, P 5 TAF7F QA AkeTE el =Yst
33) ALI(HP|HE7FE )= HEATIT YAER Fgwo] 1923 Ay €
‘:}iﬂf'n/ﬁ Restatement of the Lawxd ¥z} HE/NHRoloA] B A

S AT Atk 5 FI= 19783 RE 7| Al +-Z(corporate governance)
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o 24stE golshl stk ALIE 1AM TEe] 97 B4 An
(Principles of Corporate Governance : Analysis and Recommendations); (©]
3 “9%” o o) 702 o5 Bl FruUEzEel tse] o
2 7HA AApe e s vhdste] FRUELE] FHE ¥ F
02K olAEd fUF 9FL AANL ATk “AF” 7.08xE 9%
Hog RE A% FFE £FS Aol o] Arslo] diske] Al
25 ATetelol dna srAsta 3tk mEkA ALl “9HT oA o
Bl Te s AT EN Aie T ojAtE]e] HH” &

DAL oA AERJNG ez HAl “AF” o FoRES FHE

W o
5

_

T4 FMEE oA THUS] Tpgst FAE Az Blo

A3 F39 ArFTe Fuigel @ & Ao

a2 Aol olAFS el kgl ol s dA 7}
AE AF, T olAkEE olslBA Rl oAEE oA AFste] 193]
g TSt FFo AxATE AESH € T dH d9Heg, o

AbSlel tigk g7 SAtel] B E-E7Fs e &dl(irreparable injury)E
WAL Aolgta duvt AF3te Afolw AnATrE HA "

whol, olxlE P Aol FEUEAS] B0 Uk AolE

o B3 EAE tF7] AlFete] 2 AE 1982 Vg A R
(Principles of Corporate Governance)Zl= A|EoZ A WAl AA|x¢
(tentative draft)S W&kl 199430 o]S AT “VAA 7L
< etk VAANTELE” & WA FEEe gAY vE 4 £
HEZSY ApolE Fola ARIFER stow REdoly AAdde] F2
g Aoz AEE e e HRE Sta Atk ALAHTFezdn #AAS)
o] ALl= 1992 @3}1401'7 Hddes e dRAN A Teds
TAG “VIHAMTEAR” & DEUT oA Y detglolF Rdd} AL

o =7t e Re :ﬁ%mﬁ %2 vlene B Aol & 4 9
o},
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46) Joseph Jonston, "Corporate Indemnification and Liability Insurance for
Directors and Officers", 33 Business Lawyer 1993(April, 1978), 1994.
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47) Del. Gen. Corp. Law 145(8) ; Cal. Gen. Corp. Law 317(i) ; MBCA 8.57.

48) N. Y. Bus. Corp. Law 726(b).

49) Smith v. Van Gorkom (488 A. 2d 858, Del. Supr. 1985) Alzioll A &gl
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50) /T 2/ Ja, B EARIRAD RS & BhE(13), AR No. 1527. 1995. p.171.
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Section 7.40. Procedure in derivative proceedings

(a)

(b)

(@)

A person may not commence a proceeding in the right of a
domestic or foreign corporation unless he was a shareholder of
the corporation when the transaction complained of occurred
or unless he became a shareholder through transfer by

operation of law from one who was a shareholder at that time.

A complaint in a proceeding brought in the right of a
corporation must be verified and allege with particularity the
demand made, if any, to obtain action by the board o
directors and either roar the demand was refused or ignored
or why he did nor make the demand. Whether or not a
demand for action was made, if the corporation commences
an investigation of the changes made in the demand or
complaint, the court may stray any proceeding until the

investigation is completed.

A proceeding commenced under this section may not be
discontinued or settled without the court’s approval. If the
court determines that a proposed discontinuance or settlement
will substantially affect the interest of the corporation’s
shareholders or a class of shareholders, the court shall direct

that notice be given the shareholders affected.

On termination of the proceeding the court may require the
plaintiff to pay tony defendant’s reasonable expense (including

counsel fees) incurred in defending the proceeding if it finds
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that the proceeding was commenced without reasonable cause.

(e) For purposes of this section, “shareholder” includes a beneficial
owner whose shares are held in a voting trust or held by a

nominee on his behalf,

Section 7.41

A shareholder may not commence or maintain a derivative

proceeding unless the shareholder :

(1) was a shareholder of the corporation at the time of the act or
omission complained of or became a shareholder through
transfer by operation of law from ore who was a shareholder

at that time ; and

(2) fairly and adequately represents the interests of the corporation

in enforcing the right of corporation.

Section 7.42
No shareholder may commence a derivative proceeding until ;

(1) a written demand has been made upon the corporation to take

suitable action ; and

(2) 90 days have expired from the date the demand was made
unless the shareholder has earlier been notified that the
demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting

for the expiration of the 90 day period.
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Section 7.44

(a) A derivative proceeding shall be dismissed by the court on

(b)

motion by the corporation if one of the groups specified in

subsection (b) or (f) has determined in good faith after

conducting a reasonable inquiry upon which its conclusions are

based that the maintenance of the derivative proceeding is not

in the best interest of the corporation.

Unless a panel is appointed pursuant to subsection (f), the

determination in subsection (a) shall be made by :

(1)

a majority vote of a independent directors present at a
meeting of the board of directors if the independent

directors constitute a quorum; or

a majority vote of a committee consisting of two or more
independent directors appointed by the majority vote of
independent directors present at a meeting of the board of
directors, whether or not such independent directors

constituted a quorum.

(c) None of the following shall be by itself cause a director to be

(1)

considered not independent for the purpose of this Section :

the nomination or election of the director by Persons who
are defendants in the derivative proceeding or against

whom action is demanded ;

(2) the naming of the director as a defendant in the derivative

proceeding or as a person against whom action is

demanded ; or



(e)

(f)

(3) the approval by the director of the act being challenged in
the derivative proceeding or demand if the act resulted in

no personal benefit to the director.

If a majority of the board of directors does not consist of
independent directors at the time the determination is made,
the corporation shall have the burden of proving that the
requirements of subsection (a) have been met. If a majority of
the board of directors consists of independent directors at the
time the determination is made, the plaintiff shall have the
burden of proving that the requirements of subsection (a) have

not been met.

The court may appoint a panel of one or more independent
persons upon motion by the corporation to make a
determination whether the maintenance of the derivative
proceeding is in the best interests of the corporation. In such
case, the plaintiff shall have the burden of proving that the

requirements of subsection (a) have not been met.

Section 7.46

On termination of the derivative proceeding the court may

(2)

(3)

order the plaintiff to pay any defendant’s reasonable expenses
(including counsel fee) incurred in defending the Proceeding if
it finds that the proceeding was commenced or maintained

without reasonable cause or for an improper purpose ;

order a party to pay an opposing party’s reasonable expenses



(including counsel fees) incurred because of the filing of a
pleading, motion or other paper, if it finds that the pleading,
motion or other paper was not well grounded in fact, after
reasonable inquiry, or warranted by existing law or a good
faith argument for the extension, modification or reversal of
existing law and was interposed for an improper purpose, such
ax to harrass or to cause unnecessary delay or needless

increase in the cost of litigation.
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