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< Abstract >

Analysis on the Enforcement of Unfair Trading Regulation

in Major Countries and Its Implications

In order for the unfair trading regulation prescribed in the
Financial Investment Services and Capital Markets Act to
function properly protecting investors and ensuring the integrity
of marketplace, the enforcement entity should have capabilities
necessary to investigate unfair trading cases thoroughly, and

impose sanctions accordingly.

In this report, we explore how advanced nations enforce
unfair trading regulations, and then conduct a comparative
analysis between those nations and Korea. Then, we attempt to
draw implications that will expectedly enhance the effectiveness

of investigations and sanctions in unfair trading cases.

First, the procedures for investigations and imposing
sanctions should be faster than now. Currently, each procedure
is implemented by several different organizations, and hence it
takes a long time to close a case. The length of time between

opening and closing an unfair trading case should be shortened.
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Second, the types of sanctions should be diversified for
strengthening the feasibility of enforcement. While other nations
use monetary penalties and other types of administrative
sanctions, Korean regulators lack such tools, and hence cannot
flexibly respond to minor breaches. Considering that the modus
operandi in financial crimes continues to evolve, it is difficult to
predict it in advance. Therefore, it is necessary to introduce

new administrative sanctions, such as civil penalties.

Third, currently, the procedures to investigate unfair trading
cases and impose sanctions are scattered throughout multiple
authorities. The cooperation between these authorities should be
improved in order to respond quickly to unfair trading cases,
and ensure seamless regulatory operations. On the other hand,
a thorough comparison with other nations should be carried out
to review whether Korea’s current system properly splits up

regulatory functions among different authorities.

Fourth, to enhance the credibility of disciplinary decisions
made by regulatory authorities, it is desirable to strengthen the
due process of law, e.g., ensuring the alleged offender the
quasi-judicial defense opportunity, in the course of investigation

and sanction procedures.
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Fifth, regulatory authorities should have more power in
collecting information related to unfair trading activities. The
Stock Exchange needs to improve its capability to catch illegal
activities at the early stage. As the modus operandi of offenders
gets more sophisticated, the role of whistle blowers becomes
increasingly important in a crackdown on unfair trading. Under
the circumstances, the system to gather information on unfair

trading should be enhanced.

On top of those, we also suggest that the sanctions imposed
should be disclosed to the public quickly and accurately so that
market discipline works properly. Furthermore, for preventive
measures, online surveillance and education should be strengthened.
Last, strict monitoring is required for problem-prone areas where
unfair trading cases frequently occur, e.g., the KOSDAQ market

and marginal companies.
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() SECS] #34AN 24 2 AA B

— 1934'd SAAHYES 215.011*1 SECY] 258719 5 SdAMAel
g 2Ah 0 AAAL Relan 7 Aol tiael AAS
getal A=
* ZAK(investigation)

* =A% & (injunction)

» 31{K(prosecution of offense)

— SECE FAWAWT 993 FHolt Adi 73 5 FAnd
FHO Suk e 2ANG 4 glow, Aol we} Gal Slurel

+

= = VAR [}
ot JRE FuE N

[] SEC9] 74 © EF3GAY 74 89 FA

— SECE JFuU&d uz} 57H 7\1(Division)§ T O‘P_tﬂ I ur

o XA 8= (Enforcement), 7] Al 5= (Corporation Finance), Al
AAHW == (Trading and Markets), FA7F==(Investment

Management), =8 %4l=(Risk, Strategy, and Financial

Innovation)
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o AR TS WRAAY 2 JdHUS o83 FHA] F9
olgroll tig T FaA oA LI E i

o Y AW dEE AR 2 @AHLF I 2AL FJY,
S

o| &k “lexa
2l

(CHAIRMAN)

|

(COMMISSIONERS)

EH AR AR 8=
- I 2 A=A 2 EXU=
(COMPLIANCE ZAEE R etz 2= 1Bt E= TR (RISK, STRATEGY
(CORPORATION (TRADING & (INVESTMENT
INSPECTIONS & (ENFORCEMENT) FINANGE) MARKETS) MANAGEMENT) & FINANCIAL
EXAMINATIONS) INNOVATION

L

‘ R ALR & ‘

(REGIONAL OFFICE)

A}&: SEC

2) FINRA

[1 FINRAE P59 i3] SdAHE ASHA7IHEA, SHAYO
TG FRHES
— QAR 5, dABATA, FoANLY AT,
S AAA, FAAGTA, FANE7S T
— 2007'd 7€l 71& AETAl 71 H(Self-Regulatory  Organization:
SRO)%I NASD$F NYSE®S] 3|4, 3 H TA7sS T
o A2 SROSZ! FINRAZ} €€
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— A D3 9 Aot AT FEAFANES] AGA = WSt
A %A, 2008 2] FRANA AFHAPE AH Aol A H

- 9wl gtk Qe W AFOIA EEHAY Aw - A

— AHAAY 2AE G5 BaF wele AL Jhe 9

wro] S EE ACHH BN el Yol £AE e o7

¥ 210%), AR HE oA P - 4 - Aol s
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1) FSA

[] FSAl 93 5845

— 952 20008 F§AHIZ Z AJFH(Financial Services and
Markets Act 2000: FSMA)S A|7gst] F875S FSAR ©ds}st
&

1 3E FEUE AR ol

=
« FSAE= AR E8dE7Ise FRSAR mARAH 24

(Non-Governmental Organization) %

s FSAE= F871% Z=d 2283 F4(rule) AHFA, HAREHQ
=4 (policy) 2 93] (principle) 23 W, Code ¥ =A%
(guidance) AFA T A H 73,

s E3GAH A g AL AT FI 5 LebEd A A
olejol=  7]AHSH(prosecution power, FSMA 401x, 402%

S EAE
— FSMAE 2§W3FY Z4S FSAY HF 9%z 7451 US>
* FSMAE FSA9l A¥ 54 F9 stz 8839 #Ha
(reduction of financial crime)E #783taL O™, FSAE o]
et A7) g B ], WRAAY e 22 AR WY - 7
FE TAF

* o]F 93 FSA¥E A& FAF- 583 FA(Enforcement &
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<% II-5> FSA ==&

4{ » ALE S (Corporate Service)

- 8] 4] 2 (Executive Office)
= A 3-2H5 ¥ (Specialist

< A 2 91 %) 3 (Regulatory || B
Decisions Committee) (Chairman)
* T AHInternal Audit)

= AHi-(General Counsel) o
sl aEE FHUARisk & b

! . (Chief Executive —— Supervision Unit)
Financial Stability) Officer) « Z A} 2-54 # (Enforcement &

* = A (International)

Financial Crime)
» & ¥ (Communications)

[
s aAx4 B2 ‘ ‘

|
EEDOR

(Operations) (Prudential Business Unit) (Conduct Business Unit)

|
8)- & FHUK Banks/

. x]—;%ﬂ%(&isiness oo A] “H(Market)

= A} % (Finance)
= 2lAHHuman Resource)
= IT(Informaition Systems

= % F-(Operations Services)

Consulting Group)

& Programme Management)

Building Societies)

» 522 8- 2] 2 (Investment

Banks/Overseas Banks)

= 2. (Insurance)
= 915] 7} Authorisations)
= 2] 22 F(Risk Specialists)

4 3 (Policy)

* 75 (Supervisoin)

= AU AR E
(Consumer Affairs)
218 7HAuthorisations)

« FCAZ 538

— FSMA= AAlzFE, WiAA- 59

= 4 3 (Policy) (FCA Supervision

Implementation)

% : FCA-Financial Conduct Authority
Ag: F8759(2011)

B34 AE 913 FSAS Al B AAAg

A G-&B & FAsH] 9

sto] FSAo| thste] Tk HA ZAAT YA g (single set of

statutory investigation and enforcement powers) % 3H gk %

Al A (disciplinary powers)< -3}

o ZAMH(128% 33, 168X 23 a% - d&, 173X)

o O A7FHA}E, FQEE A Foll gk JiY, VF Be S
AL F& AT FHAUE5E, 3%, 66X), @ AAMTY F
- FNAA(123x), @ Al HE-E(market abuse)ol] g HE R
#4d, @ Wl g A HFA(381%, injuctions), ® T
Al egkel] ek FARLEFAMTAAR: 130%, 402%, AAZ2F:
130%, 401%), ® HA g AL EBHE AT AB8BX) &

=
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[ A1742-8-3) 9 (market abuse)oll t)g+ FSA2] 4|

— FSMA< Fdlo] HFEAAH A} AAZRFE Ak Be=, ‘A

-8 (market abuse)' o] H= FHE FAZHCE Hosial U2

o T HFEAAANE LFE7] A FARAEZE 19931 d FALA
¥ (Criminal Justice Act 1993: CJA 1993)ol] 7]®FHS Fa1
ow, Al A EA thstedE FSMA 397%°] o8] #&7} &

o N8R E aRHoR FAEY] 98 BAZ, WA A
AE A Fojmz FAHYS 7183 CJA 1993 A5H 2
FSMA 3972+ U2 A 44

— A& THORE FolAe= shte] F-E&F ol dial Al

FREA FAALAE e WA 52 3AF AAEE AA

Ast Fun THede 2E WA FAAAL FRAeE A

€2 F A #

)

g

. Z17te] THLAG) AFD AT WAH ERMAIT FL 3
A7 Bgael wush tiro] Yol Rapy) WYHoz o

A & 9
— FSA+= A ]%—X]—7]— X]—/\]_J ‘63_'47"_ }\] ]_ oﬂ —SH%Q‘EX]O 0:1

2) 2003 AAHEH EUS AlA8-3) 9 A% (Market Abuse Directive: MAD) 18
Z& 20049 10€ 12¢7HA] Ao 2 slodgm AAEEY AR A
# U 737 T AA T FUHA ZXE A S=E dag

5 9

1:1]0
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2) FCA ¥ PRA

— F=E FSAE sjAgte] Gl SA=7ITE dAske MES
AE71T2A F85P 9757 (Financial Conduct Authority: FCA),
71737157 (Prudential Regulation Authority: PRA) 55 AHE
S S
o & HeRe 2012d 1€ Edol AEH ol FREHUL, A

A 4de FHEA (Committee Stage)oll AlF Tol AomH,
2013 AlS HRE sl F

— & Wkl WEW FSA] &
AE "= FCAZ oA

Crime Agency: ECA)S 414

ol
ol

A ZANEF= A DB

te, &% AR 7= (Economic

A8

* ECA= ZAME #4 dFE @9ste 9 - 5% 7ITFEA
20121 el Ay¥E Y

o @A FSAZ} qrAlskaL e WRAAH T A8 9y of
Yz}, FdlAL7]Z2AY (Serious Fraud Office)oll A TAISIAL S+
AR71Y F-3f(corruption), &7 72} (Office of Fair Trading)ell
A TABEL Ae H3H A (antitrust) 5 SRl AlZHg
78 2 AARIE dZHo= A - s 2 AY

* ECA9 A B A& F(prosecution) B o F-oF #HH
st 7129 FUHAIEARY, 38AHA, FSAS 371% 3+
Folet HE 8 Tl A=

ol

et

g
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geted
=8
glelsl
Xb5|Ab
AHMHEUSH(PRA) fa&z% 2EHAUSH(FCA)
wgaz yeizs anas
BTES
A
ol ERH 2834} 7|Et3 83 A
CEEEHES
SLEAE|ALEH A
RERLERS
3) SRO

[ d=re] At 718

— FSA &4 o|%F ddFAAHLRo] A e #EE dF A
A

ETA 7=
o T FRAME SHEXAEYS|(SFA), FALE A TEA (IMRO),
HA(LSE) 5ol #AA A&T1A
25 A28k SFA, IMRO, PIA

ofN
olN
)
=N

F 21284 3] (Investment Management Association) 5©] 3l g)2
oAz ATds FHIAY U] JFE A=
IS slal glo} AL AT EA 9 o] wju]g
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FSAE TAHLR 3 34 74 T4 AAZ Agd $ i %

3, ddZ @A A7 2001d 7€
FSA W UKLA(UK
o] AgA o

oz
O
i,
o
oz
o
o
r |
'
i
L)
it
N
ofr

Xorle

Listing Authority)ollA] ©@33lA HOo=ZH

go] HAist

o AUSTAANLY AsTrA] AT AAAI 9 3 A A Y

T2 3y

3ol s7F ¥ FH4, AHarE (Listing Rule)oll &A% g8

A 9 A 95 (continuing obligation) T o, FA] #THA

A= FSAOA 43

O] FF 2] % (Alternative Investment Market)ol] t] st 4|

o AdZAAY LT AT WHFEAAZTFH(AIM Rules)o]
SAANLTE AR, BT, AEIAL SAHA

[J 58+ (Autorité des Marchés Financiers: AMF)

AMF+= 2003 89 19 =& (Code monétaire et financier)

o AT A AREAeH, ARG Fdae Ad FEA

o] A & AEHAFE AGste SHEeE571EY

o F A 9ste] Fel COB(Commission des opérations de
bourse), CMF(Conseil des marchés financiers) % CDGF

(Conseil discipline de la gestion financiers)”} st 414 x|
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¥
fo

wo BFAAN 2A % A BAT AR

= B3 gAHgA g ZAK(inspections and

investigations) % #|%l|(penalties or sanctions)E HF#& F U=

s 71

s AMF= 233874 Alet #dste] 583574 (AMF
General Regulations) 67gollA] WA, AHNE2F 53 22
A& Ll gk A, §8 5)S rHEstal s

* AMF= E3A3AY 5 HB 7 FAPE = (criminal offence)

2 JAHE ASelE, A ANe AR olFde] 24 B
PN

— AMFe] =37 9 34

. A5 A7 F(board): HTIAAYIITEA 16919 AAO
2 T4

o 3 9] 3] (commissions des sanctions): 12919] ¢|¥oz 4
(LI A FALL A=, EF3FAHA St AA &
# 24 2 9%F 999

o 9] 8] (commissions spécialisées): 3 L3]S A|A] o F
5o A AFe) AH wBRAAS DS B
AMFO A 245 HaAo dis)] P Ls]o JAE A4
7, 27 AR de o oinE Agae
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o 1 el AMFO] 923 A5 H8 A2 93] (commissions
consultatives)®} #}8}A}t 7] (scientific advisory board) &

= o
T

— SECE 334 SdRHY 34 SHAUHL Uk ofFof sl Z=A}
s g e Ak HyYo] S
o AN ATAIE HAFYS FE= SECAA A9 ZAMAES
)=]
n

— zAbe) AR

o ©Gr(leads)®] EZ— SECO] FAE HE — o HZAL— G
ZA}

- SECS] 2AH WS 277k s wAele Alfe] glon,

AFEA, el AR, T4 WY, B2, AEY 7

W 5ol @At H
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O 2 A g SECe] ZAF 2 A4 H=}
— SECE] ZAARAN ZANEF, AdNE 2A Bow ZA
£ SHBL, FUALL AN B,
— AR A oJRE AP Wngel Solg A7, BF
225 HAY AJMAE 2T
[J SEC A 8= (Division of Enforcement)
— SECo|A FAMF gt A F4lo] He Xo=, dusd
W AN E ZAbekaL, FAHAXEET ofe} Al SEC
o] WX AF(civil suits)S A7IetE 7es BEH
C ZARYFE MBAH AR, ZASHe JEH, e
N%e) AE, AdAR 2A 5o e WL B ALUA
£ A3 AR MEAHOR olRel
C ZARATY A ZABES B Lo PARAG WA
il ARE A Hal, AR &%, IAEA, AL
& ol Awrdeo=w &8¥
C 2ARARE GUd Az BIAAN 5 ZAWAUT 9
Rb AME RekeE, SEC e A= &€, FINRA 59
AeTA7 |8 SHE Jx

— ARG et A

Ao EWEAL - AAe) B

- 2ARYTE FHEA - AAAT WA 2 Al 11709 A

AT A (regional office)E T3 Qom, o] AJAF A
TAAAYN APAE WA sty 2AGE AFE B9 E
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THEAL - AR E A QAL dste] AYATE 48
He gidiclel digh 2AE T A2 fukeo] o A7
71 Aol FAANNAY AT HAnks WA= s =5

sy
o, FUe gwte] Sl Aldel dalMe 94" DCo AL

T AN 2 P AAelA AA

[J SEC9] &AM W&

— @A (leads)e] E el &3 SEC ZALHS] 2
e SECO| A= FAo JEHo

of

AR ALY, AurEaate] W
HA

] 4
A 7] (complaints) 7} AAY, =& FAAGS T 5 AkALst
Hete 2A] ©@hA(leads)7t A7IRF 3t SECE ZAb £9]

PN o
z U

SuAbde] TE AHE ALTFAZR Bad] osAY A
AzAL] AT 2S5

o
=]

o

[ dlB]Z=A}(matters under inquiry: MUI)

— vlEAAAZRAL

. dEEAFE T - BEAYE AHolH, ZAIEE A (staff) &
i

28 55 A Xt AR Aes AT o8l

7] W&o RE AR 2pakF <l x| o=

R

]

e

ZAb - AARY (Office of Compliance Inspections and Examinations)
AREGA, FABA), BEA-De, SRO, 4B, Wl

% QsAel e SEC] $%E AL YAoR ANYRE
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[ 7 2] ZAFE A} (investigation)
— HIZAHQ] AuEALE Tt Bop AR AL 2o 9,
ZAPE A Y SECO| AAzAPAR ojdd As a5
W, SEC7} A Z Aol el 4 2AF A Fojstd 34
ZAF AAR7E A2

- AR s Al AT wAHE gFHALe 9

= o 1
Age) sl =ALe] WAE Fa, AN D A% /1%
o AFE AASE AREBD)] Tol8 2ATIAE A
St 42 2AE 235 B

F 9%, 2900 W@ AA(eath)E 27 F ltks Ao
i)

[<}
(33d SEH 192 (b, 34d SHEAHH 21= (b)F), 2o

f
of¢
==
o

= A% ggoly 99570 A A= (1)
A4ad F5o AA, (2 2A R, 0) A¥, ¥A, E
o

=z
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[] SROS &8 1A

— NYSE(New York Stock Exchange)®$] 14|52 NASD(National
Association of Securities Dealers, Inc.)7} 3% 7] o]z, Fx9]
NYSE= AsqtAl7|#ezx EF8AHN d DAA7ss
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Stock Exchange, Chicago Stock Exchange, Cincinnati Stock Exchange,
International ~ Securities Exchange, Nasdaq Stock Exchange, Pacific
Exchange, Philadelphia Stock Exchange &°] 1ol o7]|dA= A<l
NYSES tl’de2 t&
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[1 FsAS] HrF 5 A A%
— FSA= FSMAc°] 9|gt 7Isda #dste] gefxo= dagh
BARE A7FAAe st 278 F US(FSMA 1652~166%)
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TEA TAARES ZUHH
= FSA°) SA] FrR3te{o} 3f

[J AMF ZAFA X (AMF Investigation Guide)

— AMFOM = S5 AH e Akl Bd Wy, da, 2Ae 4
gk 2 ARt A Tl #3F AMF Investigation GuideE vt
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ATE 7 doew, SECe T % (cease and desist order)ol
< 7

Aukd Agol® SECE WMo AT Fug A7
2~ 0]o
T ORT™

& (injunction)s 378 F J= AFE EFFE4d A
2

12 (d)F, 339 dW 20% (b)F)



M. 2)=re] =adAd =4 2 A4 57

— e ol ds) F7H e A AR AEH

(restraining order)S W + U

o JA|A| S B (temporary restraining order: TRO): SEC7} T
who] tiak ALAE R glo] UHHA O 2 (ex parte) A AEIE 4
N7 4 dE B9

[] SEColl ©]gt 34 A Al 4 Z}(administrative proceedings)
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o LT AT|A R YE e AS st {ANke A
EAE EEHHE FHe 4H

o o7k AR AA H o] EAT= LI

¢ "2} (knowingly) ol oJ® F7}ZA<Q1 &w|7l vkl ®B7] Btk
= THRAHCE ARHATAL s A s= Ao

2002139l #|”d ¥ Sabanes-Oxley Act= &3 FAH ol dist 3

A AAE T EG dEksial A=

o ZAAYH L ke A dEAE EF 1009 2y o],
109 olste] FaZRE 5008k 23 o3, 20:d °]Fte] FiL

714 Wae 25008 @82 s}

= R

O 384 AAQre

— gAY 5o A%, 14 - ZAAKA/ )] o)
s

oy

fr
M
lo
fru
>
Lo
Og‘:",
o
R
M
=
ox
flo
ol
Jhu
r?
>
fru
rok
o
it

=
Mol AR FA L PAYPL AFT + dE V9L 2
Foha e

ol
>~
el
i
s



63

A =AF B AA

g

B\ 37
=5 %

. =9

jlN

B

Br

I 109 o]ske]

9]

o

SEESSERR

1,000

&)

2 919892 1

TR

¢
B

il

N

jlN

—~—
fi%e)

ted 217}

S

o] ANAlEZF Aol o

W2 Al

7

— @

el
Hlo
il
st

~

.-o,._
Hr

F3ho] 4

de] A

b TAE R

5]

A

tol WEAA =, AlAZ

S

o JEL 2008 HEHS A

, A7 A A 7

of
M

W
M
3
»A



64 FaTo BEYAY 2A D A BT AALY
EREE

1) AA e Azt

O B33 AHA gt AANE s Abd "3
— v ZALA Y} FE (preliminary findings letter)

s A FET %, A28 91 Y3 (Regulatory  Decisions
Committee: RDC)oll =1 A¥E o]F3}7] ol ZAFH A Al
EAHE R ARl dis) 18] S8 SRE= s AR

o o= ofyARE dntHo g Ax= AA
73l

— AFA A 3l (private warning)
* FSAS] ZAMAF, Rr9fut AMS gQlsiglon A Fa
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Service and Markets Tribunal: FSMT)ol| AA2]E 24T 4 U
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http:/ /www fsc.go.kr

http:/ /www.tse.or.jp
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